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1. Please provide suggestions for presentation of outstanding researcher / professor I-140 submissions.  Do you want it two-hole punched at top?  Tabs?  When a case is denied, what do you find is a common element missing in these types of cases?

In presenting I-140 petitions for outstanding researchers / professors, the attorney of record and/or petitioner should ideally submit evidence in a clear and concise manner.  The petition should contain a brief or letter, explaining the material submitted and the criterion referenced.  The petition should also contain a valid job offer from a NAFSA authorized representative or company leader detailing the beneficiary’s duties, pay and position.  Finally, the petition should include evidence of ability to pay, the beneficiary’s education and experience.  Ideally, material submitted should be two-hole punched at the top and tabbed in order to allow for prompt adjudication.  In cases that are denied, evidence mentioned above is often missing, not submitted or the alien has failed to meet two of six criteria necessary to qualify.

2. Please comment on the Indian, Chinese Visa Bulletin backlogged situation and what is your prognosis as to what is going to happen to employment based applications. If the priority date goes backward after a 485 has been properly filed what will you do with future requests for renewal of the EAD and advance parole? Will you continue to schedule for prints and security checks or will you put these cases aside?

USCIS has no control over the Visa Bulletin or the number of visas issued yearly by the Department of State for employment based adjustments.  According to the Department of State website (www.travel.state.gov), first preference (Priority workers), second preference (Members of the Professions Holding Advanced Degrees or Persons of Exceptional Ability), and third preference (Skilled Workers, Professionals and Other Workers) each account for 28.6% of the worldwide employment-based preference level.  Employment based applications may eventually be relocated to the Nebraska and Texas Service Centers, however they continue to be adjudicated at the California Service Center for the near future.  Renewal of I-765 EAD cards and I-131 advance parole documents will be adjudicated on their own merits, as long as the I-485 remains pending.  Adjudicators will continue to schedule for fingerprints and security checks, in an effort to keep cases current for adjudication once the visas become available.

3a. What if these people need to extend further than the six years in H-1B. May they do so and under what circumstances? 

Yes, aliens may extend their H-1B nonimmigrant status past the 6-year maximum if they qualify under the provisions outlined under §106(a) or §104(c).  

§106(a) – H-1B Petition Extension Provision

This section allows an alien to obtain an extension of H-1B status beyond the 6-year maximum period, when:

A. 365 days or more have passed since the filing of any application for labor certification, Form-ETA 9089 (previously ETA-750), that is required or used by the alien to obtain status as an Employment Based immigrant, or   

B. 365 days or more have passed since the filing of an Employment Based immigrant petition.

Once these requirements have been met, the alien may be granted an extension beyond the 6-year maximum.  Such extensions may only be granted in one-year increments, but may be requested on a single (combined) extension request for any remaining time left in the initial 6-year period.

USCIS is required to grant the extension of stay request made under 106(a), in one-year increments, until such time as a final decision has been made to:

A. Deny the application for labor certification, or, if the labor certification is approved, to deny the Employment Based immigrant petition that was filed pursuant to the approved labor certification;

B. Deny the Employment Based immigrant petition, or

C. Grant or deny the alien’s application for an immigrant visa or for adjustment of status.

If at any time before or after the filing of the single (combined) extension request a final decision is made on the above-stated grounds, the beneficiary of the extension request will not be entitled to an extension beyond the time remaining on his or her 6-year maximum stay unless another basis for exceeding the maximum applies.

§104(c) – H-1B Petition Extensions under the “One-Time protection under per country ceiling.”

This section allows an alien to obtain an extension of H-1B status beyond the 6-year maximum period, when:

The alien has received an approved I-140 petition; however, because of the employment based visa regression, a visa is not available for the alien.   

Once this requirement has been met, and provided all other H-1B statutory and regulatory requirements are met, extensions can be granted past the 6-year maximum in periods of up to three years.  (Reminder: the I-129 petition must request three years and include a Labor Condition Application covering the entire period requested)

Although the language says “One-Time protection,” USCIS recognizes that in some cases, because of per country visa limitations, it may take more than three years for the alien to be eligible to adjust.  As such, an alien may be granted more than one extension under §104(c).

Further guidance can be found in the William R. Yates memo dated May 12, 2005, titled:

Interim Guidance for Processing Form I-140 Employment-Based Immigrant Petitions and Form I-485 and H-1B Petitions Affected by the American Competitiveness in the Twenty-First Century Act of 2000 (AC21) (Public Law 106-313)
3b. Do you know how close you are in reaching the FY 2006 cap for the 20,000 masters degree people? 

Current Cap Count for Non-Immigrant Worker Visas:
	PRIVATE

	H-1B
(FY 06) 
	H-1B Advance Degree Exemption (FY 05)
	H-1B Advance Degree Exemption
(FY 06)

	Cap
	58,200** 
	20,000 
	20,000 

	Cases Approved 
	22,383 
	12,058 
	7,099 

	Cases Pending
	29,556 
	868 
	5,340 

	Total 
	51,939 
	12,926 
	12,439 

	Date of Last Count 
	8/4/2005 
	9/19/2005 
	9/19/2005 


This information can be found at: www.uscis.gov
Direct Link: http://onlineplus.uscis.dhs.gov/graphics/services/tempbenefits/cap.htm
4a. If a person has an expiring H-1 status and a valid advance parole document do you suggest that the person continue to apply for renewal of the H1? 

USCIS can not give suggestions or advice on how an alien should best maintain a legal right to stay in the United States.  If an alien continues to renew their H-1B status they will continue to maintain a valid nonimmigrant status, if the alien chooses not to renew their H-1B status, and remain in the United States based off of their pending I-485, the alien will be in a “period of authorized stay approved by the Secretary,” which is not a valid nonimmigrant status.  Not maintaining a valid nonimmigrant status leaves an alien ineligible to qualify for an extension of stay under 8 C.F.R. 214.1(c)(4) or for a change of status under 8 C.F.R. 248.1(b).
4b. Is there a disadvantage of continuing to have a valid H1 after they apply for adjustment? Is it necessary? 

It is not illegal and it is not necessary.

4c. What is 245k of the Act?

245(k) relates to the aliens who are eligible to receive an immigrant visa under the employment-based categories and may adjust status if they meet the requirements listed under 245(k) of the Act.

As written, 245(k) specifically states:

Inapplicability of certain provisions for certain employment-based immigrants, and states:

An alien who is eligible to receive an immigrant visa under paragraph (1), (2), or (3) of section 203(b) (or in the case of an alien who is an immigrant described in section 101(a)(27)(C), under section 203(b)(4)) may adjust status pursuant to subsection (a) notwithstanding subsection (c)(2), (c)(7), and (c)(8), if – 

(1) the alien, on the date of filing an application for adjustment of status, is present in the United States pursuant to a lawful admission;

(2) the alien, subsequent to such lawful admission has not, for an aggregate period exceeding 180 days – 

(A) failed to maintain, continuously, a lawful status;

(B) engaged in unauthorized employment; or

(C) otherwise violated the terms and conditions of the alien’s admission.

5a. If a person has been in H1 status with a cap exempt employer and then wishes to apply for an H1 with a cap subject employer may they do so? 

Yes, aliens may move from a cap-exempt employer to a cap subject employer; however, they would be subject to the same requirements as any other alien requesting an initial H-1B visa for that fiscal year (i.e. file less than six-months in advance of October 1 and have filed prior to USCIS meeting the cap number deadline)

5b. What if the person with an H1 at the present time and a U.S. bachelors degree wishes to port to another employer. 

Since an alien moving from a cap-exempt employer to a cap subject employer would not be eligible to work until October 1, SCOPS is currently reviewing the plain language of “porting” to give guidance to the Service Centers on this issue.  Once guidance is received, NAFSA will be contacted.

5c. May they do so at a time when the quota has been exhausted? In this situation are they taking another H1 quota number? 

No, if the quota has been exhausted, then the I-129 H-1B petition would not be receipted in at a Service Center, it would be rejected back to the petitioner.  Since the petition would not be received by the Service Center, then the alien would not be eligible to “port” because there is no pending extension I-129.

6. What suggestions does CSC have about presentation of the national interest and extraordinary ability petitions. What suggestions do you have other than to read the regs. What tips can you give?

As previously mentioned, the attorney of record, petitioner and/or self-petitioner should ideally submit evidence in a clear and concise manner. The petition should contain a brief or letter, explaining the material submitted and the specific criterion referenced.  Credit is often given to both National Interest and Extraordinary Ability petitions if counsel / petitioner can substantiate the alien’s qualifications and abilities with documentary evidence such as support letters from government officials, significant organizations or recognized individuals in the alien’s field.  Material submitted should be two-hole punched at the top and tabbed for reference. 

7. In a 140 situation for an academic employer is it necessary to still file evidence of ability to pay? 

An I-140 petitioner, other than a self-petitioner, must always show evidence of ability to pay. Evidence of this ability shall be either in the form of copies of annual reports, federal tax returns (with appropriate signature(s)), or audited financial statements.  If the petitioner’s company has one hundred (100) or more workers, the petitioner may instead provide a statement from a financial officer of the organization that establishes the prospective employer's ability to pay the proffered wage.

8. Are biometrics different from fingerprints?  The approval notices coming from CSC are different from the previous notice that instructed a person to make an Infopass appointment.  Why the change and will this speed up creation of the card?  What should a person do if they move in the interim?  Who do they contact with the new address changes?

Biometrics can be different from fingerprints.  A biometrics appointment notice may be issued after approval to facilitate card production.  Biometrics are an electronic form of the old I-89 process, photo / one print / signature.  Card production is now automatic upon approval if Biometrics have been captured prior to the approval.  If an alien moves in the interim, he/she should follow established procedures for address changes and complete a Form AR 11.

9. Are I-140 applications ever sent from the service center to the district office for adjudication? If so, please provide typical examples for the transfer. If the person has any type of criminal arrest would that cause a case to be transferred? What if the person has a previous A-No? 

Cases are transferred to the District Office if the adjudicator believes an interview or further investigation is warranted.  The decision to transfer a file to the district would be rendered on a case by case basis.
10. Within how many days must a new AR 11 form be filled out when an alien moves?  It appears that adjudicators are not checking if a person has a new address but sending documents to the address put on the I-765, I-131 or I-485 forms.

Aliens must fill out and submit Form AR 11 to USCIS within 10 days of moving.  In some cases, USCIS adjudicators may only have access to local databases which have not yet been updated with address changes.  Adjudicators will make all efforts to send documents to the correct address.  If documents / items are returned as undeliverable, adjudicators will check system(s) and may contact the attorney of record for updated address information in an effort to properly adjudicate an application / petition.

11. The 765 I have been using has an exp. date of 9/30/05. Do I need to use the new form but I can’t find a form with a later date. What should I do?

The latest version of the I-765 application should have a revision date of 01/31/05.  It 

is available in the USCIS website, under “Forms and Fees.”  The bottom of the I-765 application should read, “Form I-765 (Rev. 01/31/05) (Prior editions may be used until 9/30/05).”

12. Will CSC require that the “last session box” be checked in a student’s F1 sevis record when the student requests post-completion OPT? Last session is a new feature in sevis that enables you to leave the “next session start date” field blank, will this new feature have any impact on OPT adjudication?

This is a technical SEVIS question. Please refer to ICE panel from Headquarters.

13. After a student receives approval for OPT the record in sevis usually retains the request status as “pending” even though the student has already received their EAD card. Even after submitting copies of the card as requested by the help desk the record remains in a pending status, what can you do to remedy this problem?

This is a technical SEVIS question. Please refer to ICE panel from Headquarters.

14. M1 student has completed their 18-month vocational nurse certificate program at community college A will they be eligible to community college B, also an M1 school to take the RN certificate program if the RN certificate program is not offered at community college A? 

Per 8 CFR 214.2(m)(11) School Transfer-(i) Eligibility. An M-1 student may not transfer to another school after six months from the date the student is first admitted as, or changes nonimmigrant classification to that of an M-1 student unless the student is unable to remain at the school to which the student was initially admitted due to circumstances beyond the student’s control. 

Was the RN certificate program previously offered at College A and then stopped? If so, it may be considered a circumstance beyond the student’s control. 

15. M1 students often return home and re-enter on a new M1 visa and “initial I-20” rather than apply for extension of visa status. For OPT can this new “initial I-20” be combined with the previous I-20? The student is continuing their program and usually is home for 4 to 6 weeks before returning to the US. 

The reason a student has to leave and re-enter is that the student is not normally allowed to extend a stay unless compelling educational or medical reasons have resulted in a delay to his or her course of study. 

In terms of OPT the new initial I-20 time can be combined with the previous I-20 time if the student is returning to the same school, program, etc. If the student is returning to a different school, program, etc. then the two I-20's can not be combined.  
16. Please review the step-by-step directions for EAD corrections with the correct mailing address and contact information. May the EAD be sent to the school, since students move so often? May the EAD be sent out of the jurisdiction of the CSC although at the time of the application the student resides in our local area? 

Directions for Employment Authorization Card (EAD) Address Change:

Designated School Officials only may notify the NAFSA Liaison Officer of an address change by e-mail: 

CSC.StudentEAD@dhs.gov 

If a card has not been issued, the NAFSA Liaison Officer will pull the file and update the address on the application and in the USCIS database. However, if the card has already been sent, the Officer must wait to see if it is returned as undeliverable by the postal service. If so, the Officer can re-send the card out to the new address. If the card is delivered successfully by the postal service, but the student did not receive it, the student may re-file for a replacement card.

Directions for Employment Authorization (EAD) Error Cards:

Send the following documents to an address below:

-EAD card

-Letter explaining the error

-Documentation (such as birth certificate, passport, etc.) as evidence 

Courier Mail:

USCIS Service Center

24000 Avila Road, 2nd Fl.

Laguna Niguel, CA 92677

Attention: Ana Rili/Div. II/WS 22023  OR

      
    Rebecca Hoyle/Div. II/WS 22005

“Do not open in the mailroom. To be opened by addressee only.”

OR

U.S. Postal Mail: 
USCIS Service Center

P.O. Box 10765

Laguna Niguel, CA 92607-1076

Attention: Ana Rili/Div. II/WS 22023 OR

     
    Rebecca Hoyle/Div. II/WS 22005

 “Do not open in the mailroom. To be opened by addressee only.”

The NAFSA Liaison Officer will obtain the file and verify whether the error was made by the USCIS or the applicant. If it is a USCIS error, a corrected card will be sent to the applicant free of charge. If it is the applicant’s error then the student will need to re-file for a replacement card. 

Yes, the EAD card can be sent to the school DSO. Put this address on the I-765 application.

Yes, the card can be sent to any U.S. state the student may have moved to after the card was issued.

17. Is there any appeal process for denial of a change of status that allows for an expedited response from a supervisor if an applicant believes the denial was an error or capricious. May a person who enters in B2 status as a visitor and then during their authorized period of stay decides they wish to enroll in school apply for a change of status to F1? 

There is no appeal to a denial of an I-539.  An applicant may file a Motion to Reopen or Reconsider for $385.00 to request a new decision. 

A request for expedite must be made by the student. The request must include the receipt number (WAC number) for the denied case and the reason for expedite. We will then pull the file and determine if the request meets the expedite criteria.   

Per the November 30, 2001 Memorandum for Service Center Directors from Fujie Ohata, Service Center Operations Director, we will consider expedite requests based on the following criteria:

1. Severe financial loss to company or individual

2. Extreme emergent situation

3. Humanitarian situation

4. Non profit status of requesting organization in furtherance of the cultural and social interests of the U.S.

5. Department of Defense or National Interest Situation (Request from official U.S. Government entity)

6. Service Error

7. Compelling interest of the Service

A person who is admitted to the United States as a B-2 Visitor for Pleasure may file a I-539 change of status to a F-1. However, this applicant may not attend school unless the I-539 is approved. Additionally, the applicant must file the I-539 prior to the expiration of the B-2 status.

18. What is the best way of notifying CSC of a change of address? 

Designated School Officials may notify us of an address change by:

CSC.StudentEAD@dhs.gov For I-765 applications 

CSC.Schools@dhs.gov For I-129 petitions and I-539 applications 

Students may notify us of an address change by:

a. Calling the USCIS National Customer Service Center at 1-800-375-5283/
(TTY) 1-800-767-1883
b. Emailing Division XII at CSCXII.765@dhs.gov 

19. If a student has a double major but only one major appears on section 5 of the I-20, but the second major is in sevis and the recommendation for OPT is in two disciplines will that present a problem? 

No, it should not present a problem.  If there is not enough space to type in the entire major, the DSO may handwrite the rest or the second major on Section 5 of the I-20.  The DSO may also include a letter of explanation.

20. I have been told by Ana that we shouldn’t e-mail address changes to the CSC unless they 

changes where the EAD is to be mailed. Is this still correct? 

That is correct. Whatever address is provided will be the address that the EAD card will be mailed to.  

21. When EAD cards are returned to your office from insufficient address, are the students notified somehow so that they can provide the correct address? Is the card destroyed, how long after the card is returned to your office, is the card destroyed? 

An EAD card that has been returned to us by the Post office as undelivered is stored at the California Service Center for a period of 6 months awaiting notification of an address change and/or a status inquiry. If the student has not received his or her EAD card within 30 days after posted processing times, the Designated School Official or the student should inquire about the status of the application.  If an inquiry or an address change is made and the EAD card has been returned as undeliverable, we will send a request to have the EAD card mailed to the student again. The EAD card is only held for six months before it is destroyed.  If the EAD card is destroyed, The applicant will need to file a new I765 application to replace the original.

22. Should students register their e-mail addresses on the CIS case status online website for e-mail updates? Is this system utilized? 

Yes, this is currently being utilized by the public.  Anyone may create an account on this site.  Creating an account will allow the students to maintain an account portfolio.

It is advisable to create an account if the student would like to be able to save application receipt numbers for return visits, if they would like to receive automated email updates on case status changes or if they would like to view more than one application, receipt number or case at a time.

23. When can a student obtain an interim EAD? How is it done? 

If a student does not receive a decision within 90 days of filing the EAD application, he or she may obtain an interim EAD card by appearing in person at the local USCIS District Office.

Please refer to District Office panel for further information.

24. When responding to an RFE is the application jeopardized if one does not send all the documents at one time? 

We recommend submitting all requested evidence at the same time by the due date.  A decision will be made based on the evidence of record submitted.  

If for some reason, the applicant or petitioner is unable to submit the complete requested evidence at one time, he or she must include a letter of explanation. 

Incomplete or lack of evidence may result in non-compliance and case may be denied.

25. For what period of time is a J2 EAD issued? May it be issued for the duration of the J program? 

A J-2 dependent employment may be authorized for the duration of the J-1 principal alien’s authorized stay as indicated on Form I-94 or a period of four years, whichever is shorter.  The employment authorization is valid only if the J-1 is maintaining status.

A J-2 dependent EAD can be issued up to twelve months at a time.  An EAD card is renewable up to duration of status of the J-1. 

The following 7 questions will also be responded to at the NAFSA CSC Tour on October 12, 2005:

26. It is always my goal to make applications to you as organized and simple as possible so that the requests can be processed quickly and efficiently.  In regard to I-765 applications for OPT, what small details are often overlooked by students/DSO's that would help the application to be more complete?  Along those same lines, could you please review exactly what is required for an I-765 for OPT application, both for on-line and mailed applications?

A student may submit an application for authorization to engage in OPT up to 90 days prior to being enrolled for one full academic year, provided that the period of employment will not begin until after the completion of the full academic year as indicated by the DSO.  Documents such as photos, I-20 that is endorsed by the DSO within 30 days of filing, and other supporting documentation must be included in the initial filing.  If student is requesting a replacement EAD, a letter of explanation needs to be included as well.

When using the E-filing system, the student will receive a confirmation receipt notice after submitting the application with directions to mail in all relating evidence and call USCIS National Customer Service Center at 1-800-375-5283 to schedule an appointment with their local Application Support Center (ASC).  Once they present themselves for photo, signature, etc at the ASC, the photo, signature, etc will be transmitted to our system electronically.

We suggest utilizing our website, www.uscis.gov.  It provides complete and detailed information about filing I-765 applications for OPT, either by mail or E-filing.

The two most common problems that we notice are:

a. Signatures that are not clear and legible.  Applicants must use black ink when filling out forms and when signing the I-765 application for OPT.  Illegible and very light signatures cannot be scanned and will cause further delay in adjudication. In addition, the signature must fit within the space provided.

b. Incomplete or outdated SEVIS I-20.  Designated School Officials must sign or endorse the I-20 within 30 days of filing the application.  The student signature must also appear on page 1 of the I-20.

27. From a session at last year's regional NAFSA conference I understood that when we have a current address (that matches SEVIS) and a permanent address (where we want the EAD mailed) that we should put the SEVIS address on line 2 of the I-765 and the permanent on line 3.  We cross out where it says "other names" and write "current address."  I have instructed students to do this.  Then, later, if the student moves, we update SEVIS.  Is it okay if we update SEVIS and

it does not match line 2 anymore? 

In order to avoid confusion, write only the mailing address on line 3 of the I-765 application where the applicant wants the EAD card mailed.

Yes, it is okay to update SEVIS record even if it does not match the address on the I-765 application.

28. Recently, one of my students with OPT pending, received an RFE. This is the first RFE for one of my students in the almost 10 years I have been processing OPT documents. The RFE requested the "SEVIS I-20 properly certified by the DSO recommending OPT on page 1" and on page 3 the form must contain the recommendation (these were already done).  Then they also wanted copy of the diploma and transcript to be submitted. I never had to submit these before and only this was only possible because when the RFE was received the student had completed his program.  My question: Will including transcripts and diploma now be required when OPT papers are submitting? If so, it will almost be impossible because OPT applications are submitted during the last quarter of their program. Or was this just a special case?

This question appears to relate to a specific case. It would not be appropriate to comment on a specific case without all known factors.  

If the adjudicating officer believes that a copy of the diploma and/or copy of transcripts for all periods of study would assist in making a final determination of the case, then we will order a Request for Evidence (RFE).  

29. Please explain why a COS application shows in SEVIS as Denied and is shown as pending at USCIS website.

Whenever the Service orders a denial or approval for a case, our system would trigger an update into the SEVIS system. 

Most cases that do not show up in the Case Status Service Online have an action code in their history that the system does not recognize and therefore, cannot update the case information.  Headquarters is aware of this problem and hopefully will have a solution sometime soon.

30. An H-1 was recently granted change of status to F-1.  Can he count time spent enrolled full-time in school while in H-1 status towards the one full school year requirement for OPT?

No.  The student needs to be in F-1 status for one full academic year in order to be eligible for OPT.

31. Prior practice at CSC had been to authorized a new 12 month period of Optional Practical Training per F-1 status, e.g. an F-1 student who completed a Master's degree and returned home and then a year later returned to complete another Master's degree would be allowed a 12 month period of OPT after each degree program since there was a new F-1 status with each. This interpretation was also applied to students who changed to another non-immigrant status between

F-1 programs of study. Current regulations now specify that a new 12 month period of OPT is only available to a student who completes a program of study at a higher degree level, which would appear to change the practice of OPT per F-1 status. However, there have been statements and/or cases when CSC has approved OPT following the older practice and other cases following the new practice. This has created confusion about when it is appropriate for schools to recommend

OPT and submit them to CSC. Could you please clarify the policy and practice on this issue? Are there special cases or circumstances under which you do things differently? Are there cases where DSOs have discretion in recommending OPT or is there a specific policy that should be followed?

Students are eligible for another twelve months of OPT if they have spent a minimum of five months outside the United States (after the expiration date of their EAD) before returning to the F-1 status to begin a new program of study.

Students who have been in another nonimmigrant classification for more than one year are eligible for a new twelve month period of OPT if they change status to F-1 and begin a new program of study.

This has been a practice at the CSC.  Currently Service Center Operations (SCOPS) is working on getting the four Service Centers a clear interpretation of the current regulations.  If they have specific WAC receipt numbers they can forward them to the NAFSA liaison team and all approvals and/or denials made in error will be re-opened on Service Motion and adjudicated accordingly.

32. What are the appropriate boxes to check on Form I-129 for a change of employer with an extension and a H-1B amendment.

Check boxes 2a or 2e and 5c for change of employer with extension.

An amendment is only allowed for the same petitioner and the same beneficiary.  Boxes 2b and 5d need to be checked.
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