CSC/NAFSA Liaison Meeting Questions

October 7, 2004

Division II

OPT Questions

1) An OPT application can be withdrawn prior to adjudication.  What if the student received the EAD, but the student did not graduate, and it was immediately returned to CSC with a cancellation request?  Is that still possible?  If so, what is the exact cancellation procedure?  

· Once an EAD card has been issued a request for withdrawal can not be granted. (8CFR103.2(b)(6)).

· Not possible, no cancellation procedure.

2) What is the current timeline for CSC to process a withdrawal of an OPT application? What is the timeline for cancellation after approval (if possible)? 

· Current process is to notify CSC through Student EAD mailbox of the request, then the applicant must submit a written withdrawal request with his/her signature and can be mailed or fax to:

USCIS

24000 Avila Road, Second Floor

Laguna Niguel, CA  92677

Attention: Marjorie Pascual

Or, 

Fax to: (949) 389- 8070

· Withdrawal can not be granted after approval.

3) We have students whose OPT applications were approved first but later got "denied" because their EADs were returned to the CSC as undeliverable.  The students have never moved and the address information on the application form has always been consistent with the SEVIS record, so we don’t know why it was returned.  How can this error be rectified?   Does CSC deny OPT applications if EADs were returned, even if it's an error?

· Unable to answer post office mailing issues.

· NO, CSC does not deny an approved application based on undeliverable.  (CSC holds the undeliverable EAD card for 12 months.)

· Please provide receipt WAC number and will review.

4) If a student applies for OPT and then wants to begin another program and gives up the OPT, what should they do with the EAD card?  Should they return it to the DSO or the CSC?  I am reluctant to tell them to do so because if they file another I-765 application later, it will ask for a copy of the card.  

SAME ANSWER AS QUESTION #1

· Once an EAD card has been issued a request for withdrawal can not be granted. (8CFR103.2(b)(6)).

· Not possible, no cancellation procedure.

5) Graduate students applying for Pre-completion OPT - what are the current procedures for applying for this type of OPT? Any changes? Should students submit 2 separate applications - 1 for pre-comp OPT and another one during their final semester for Post-compl OPT? Or can they submit a one-time application to cover the entire 12-month period?

A.
Current procedures for Pre-completion OPT:

· Student is currently enrolled, full-time, in a course of study

· Student intends to register for the next term

· Student has completed one full academic year of study

B.
No 

C.
Yes

D.
No

ANSWER FROM THE LAST NAFSA MEETING 8/22/04 AT L.A. DISTRICT. #13 

When we find out a student didn't graduate and needs to enroll in one more class, does the student have to withdraw the OPT application or does the student have the option of using the OPT and taking the one class?  This was common pre-SEVIS.  Right now if a student withdraws their OPT and wants to re-apply we have to do a data fix and use bogus dates in SEVIS with the real dates in the comments for the CSC and the student has to apply for reinstatement because their I-20 is expired.  Also, if it's too late to withdraw the OPT application because the OPT is approved then can the student use the OPT while they complete their final class or is the OPT not valid?

             An applicant or petitioner may withdraw an application or 

             petition at any time until a decision is issued by the 

             Service....  (8 CFR 103.2(b)(6)).

The DSO may contact SEVIS helpdesk for reinstatement at:

SEVIS helpdesk tier 1 – 1(800) 892-4829

DHS customer service – 1(800) 375-5283

SEVIS program office – 1(202) 305-2346 or may fax @ 1(202) 353-3723
***REMINDER

· The DSO and the student/applicant must sign I-20.

· The DSO signature is not required on page 3 employment information page.

· SEVIS I-20 endorsed by the DSO within the past 30 days before filing, signed by applicant (both on page 1), and including page 3 with employment authorization information.

· SEVIS helpdesk ticket number must be provided at the time of filing the application.

COS Questions

1) We recently had a student who requested an expedite of his COS from H-1B to F-1, who had stated he would be receiving a teaching assistantship on the first day of class.  His request for the expedite was denied because "the request does not meet the guidelines of the U.S. Citizenship and Immigration Services." Could you please explain the guidelines, where I can find them, and under what situation the CSC will consider an expedite of a change of status.  Also, please explain the expedite “red dot” procedure. 

· We can show them the Fuji Memo.  

· When submitting an application that also contains an expedited request, the applicant should put a “red dot” and write “expedited request” on the envelope that they are submitting the application in.  This flags the case for our contractors, who then route it to the appropriate mailroom review officer.

2) We are puzzled by recent RFEs on changes of status from F to J researcher.  These RFEs come with the following language:

--A statement regarding the reasons and justification for returning to school as this time, and an explanation regarding how such schooling would benefit you upon your return to your home country.

--Submit the last four bank statements of the checking account, savings account or other monetary account to establish that you have sufficient funds to remain in the United States and maintain enrollment in an educational institution. These statements must be the original documents and will be returned upon request. Bank letters will be unacceptable.

--Submit proof for all residential address in the United States, i.e. telephone bills, utility bills, rent receipts, etc. since arrival in the United States. Provide proof of current address and telephone number.

Since the person is not applying to change to a student status, the questions about reasons for returning to school and financing school are confusing.  In addition, we are puzzled by the request for all previous addresses.

· Should not be seeing this for COS to J-1’s.  If you do, e-mail with the specific WAC#.

3) In a family where both parents are principals but the children are listed as dependent of one parent, what should be done, if anything, when that parent needs to COS to become a dependent also, or whose stay expires and leaves the country but other principal spouse and children remain?

· If the parent of which the children are dependent on needs to change status to a dependent, then that person would file a change of status to reflect the change from a principle to a dependent.  The children would need to file a separate application requesting an extension of their current status, under the new principle alien.

· If the stay of the principal parent that the children are dependent’s on has expired, then the children must also depart.  However, if the children wish to remain in the United States, they would need to file an extension of the same status, but with the other qualifying principle alien.

4) The Service Center is denying COS applications to F-1 status that have been filed in a timely manner, but have a start date on the I-20 which is after the actual expiration date of their current non-immigrant status.  A recent B-2 status holder whose status would expire on June 09, 2004 and filed for COS on 5/11/2004, but his I-20 had a report date of 8/2/2004 was denied F-1 status.  One of the reasons is highlighted below:

" The applicant was admitted to the United States on March 11, 2004 and was granted an authorized stay as a B-2 visitor for pleasure until June 09, 2004.  On May 13, 2004, you filed an application to change your nonimmigrant classification.  Contained in the record is a SEVIS Form I-20, issued Citrus College that was endorsed on May 11, 2004, by the Designated School Official (DSO), which shows that the school you are intending to attend will start on August 02, 2004.  The record does not contain any documentary evidence to prove you would maintain your valid nonimmigrant status until August 02, 2004.  As a result, the US CIS has determined you

have not been maintaining your nonimmigrant status."

The other reason says that the applicant applied too close to the end date of the I-94, which is signaling the attempt for prolonging stay.  I don't argue with that because it is very discretionary.  The above-mentioned case is not mine, but I think this practice is not well justified.  The

non-immigrant filed in a timely manner and I can argue several points why this reason for the denial is not correct.  I am wondering if we can still put it on the agenda or if I can bring it up as a follow up to any COS question.

· An applicant is considered out of status if they do not have a valid nonimmigrant status on the day prior to the program start date as requested on the SEVIS I-20, DS-2019, etc.  However, the California Service Center has used it's discretion, and allowed change of 
status applicant's to change status and remain in a valid nonimmigrant status if they are within 30 days of the program start date, as allowed at admission.  Applicant's who do not have a valid nonimmigrant status on the 30th day prior to the program start date will be denied for failing to have a valid nonimmigrant status from the date of adjudication until the 30th day prior to the program start date.

Division I

1) NAFSA is interested in knowing how the meeting held at Cal Tech during the summer has had an impact/impression on the adjudicators that attended.  

· The workshop held at Cal Tech was a big success.   The overall impact was a positive one.  The adjudicators were able to get an insight into the world of research and have a better understanding of what researchers do.  The information shared with the adjudicators has been useful in the adjudication of petitions.  All the adjudicators who attended felt they learned something and expressed their gratitude for the opportunity to experience the world of research first hand.

2) Does a COS petition from H-1B to H4 affect, in any way, a self-petitioned I-140 petition (national interest) pending at CSC?  The COS petition serves to preserve status until worker finds another job. In other words, will the DIV I adjudicator know that this researcher was out of work? And, does it matter?

· An I-140 is used to classify an alien with a particular employment based immigrant classification.  The alien will not receive that classification until after his/her Form I-485 is approved.  So, a change of status will not affect the adjudication of a Form I-140.  However, it may affect the adjudication of the Form I-485 if the alien goes out of status.  In other words, if there is a gap in the alien’s non-immigrant status, the alien will have to file Form I-485 Supplement A and file under section 245(k).  The alien may or may not have to pay a penalty fee of $1,000.  It will depend on whether the alien was out of status for more than 180 days.  If the alien was out of status for more than 180 days, Form I-485 Supplement A and the $1,000 penalty fee are required and the alien will file under section 245(i).

General Questions

1) What is the best method for tracking down a non-I-612 waiver application when no receipt notice has been received? What Division adjudicates them?

· What waiver(s) are they talking about? Division V adjudicates waivers.

2) How long should we wait for a receipt notice before sending an inquiry? We usually receive a receipt within 7-10 days, but students and advisors have been complaining of receipt delays for applications filed at the beginning of September. When is it appropriate to inquire when the wait for the receipt goes well past that timeline and someone is waiting to begin work? 

· We have been notified that for a few days in early September there was a slight backlog, but that issue has been resolved.  You should be receiving receipt notices in a timely manner.

3) On April 27, 2004 several NAFSAn’s met with Assistant Secretary Michael Garcia in San Diego.  One of the issues NAFSA brought to him was that the Service Centers did not have full accessibility to all SEVIS screens.  He stated he would see that it happened. We would like to know if there has been any progress on this issue

· We have not been notified of the Assistant Secretary’s progress or involvement in this area.

