CSC/NAFSA Liaison Meeting Questions

July 1, 2004

Division II

OPT Questions

1) One of my students submitted her application for OPT Feb. 3.  At that time there was no reg. re: signing page 3 of the OPT apps. On May 21, I learned that as of May 7, the CSC was requiring signatures on page three.  My question is: why is a student getting an RFE for something that was not required in Feb.?  That means most of our students who applied for OPT could be getting RFEs.  Is this a training issue?  

This is not a training issue.  8 CFR 214.2 (f)(10)(ii)(E) SEVIS process.

…The DSO will indicate in SEVIS whether the employment is to be full-time or part-time, and note in SEVIS the start and end date of employment.  The DSO will then print the employment page of the student’s SEVIS Form I-20, and sign and date the form to indicate that optional practical training has been recommended…..
2) The regulations do not stipulate that a student must physically be in the United States at the exact precise moment his OPT application is filed.  We have study-abroad students whose program requires them to be abroad around the time their OPT application should be mailed.  If we waited for the student to return to the U.S., it would be too late to apply.  Study-abroad students are recognized as students who are eligible for OPT the same way students in the U.S. are.  Therefore, to accommodate our students who deserve the same timely services, we would like to submit their OPT application on their behalf.    Please note: we are also having to comply with CSC's restriction on how early to send the OPT application - not more than 120 days before completion of studies.  These students should be allowed to send their application as early as possible, just like everyone else. 

Per our policies we require that the applicants have a US physical address.  E-filing may not be an option as the applicant would not be able to sign and take the photo at a ASC.

3)The regulations do not stipulate that the student must sign the I-20 within 30 days of CSC receiving the OPT application.  Furthermore, it's difficult to know exactly what day CSC will "receive" an application -- sometimes 1 week after mailing, sometimes 2 weeks after mailing.   For the sake of students who are enrolled in study-abroad programs, or students for whom the window to apply for OPT falls within their summer break (please remember they are still students who are in continuous lawful F-1 status, but just happen to be physically abroad at the time they are allowed to file their OPT application), can CSC be more flexible?  Also, What is the regulatory basis or origin for the requirements above?    

We consider working with the DSO on this issue, however the first page of I-20 should not be dated differently from the third page.

4) A student applied for OPT requesting an end date of March 30, 2004 but received her EAD with an end date of May 30, 2004. The SEVIS record was not updated to show the OPT dates actually given, it shows what she requested. The student wants to transfer in to our school. Her previous school tried to transfer her out on June 1, but could not because her end date in SEVIS was March 30, not May 30.   June 1 was 2 days beyond the 60-day grace period, so SEVIS automatically completed her on May 30. Now, she can't be transferred out even though she should have until July 30 to be transferred out.   A ticket has been opened with the help desk to try to get her returned to active status. In the meantime, we don't know when that will happen and she wants to begin studying July 6.

QUESTION  - Is the CSC supposed to update records in SEVIS to reflect the EAD dates they're actually issuing the card for?  If they don't, you can see what havoc it causes.

CSC does not have an access to update SEVIS, our access is a very limited  read-only mode.  

Please provide the applicant’s receipt WAC number.

5) Today a staff member met with a student who had been issued an incorrect EAD card. We requested in SEVIS 2 months of pre-completion OPT to end 8/13/04. CSC issued the card until 8/13/05. This is more than a typo. CIS actually changed our recommended end date in RTI. We have retained copies of the requested dates, which show that these dates have been changed. Please advise how it is that our recommendation date can be changed by CIS and how we can avoid such an occurrence in the future?

Please provide the applicant’s receipt WAC number and the applicant must return the original EAD card for correction.  In the future, SEVIS employment page must indicate whether the employment is to be full-time or part-time and whether post completion OPT or pre-completion OPT.

6) I have student who completed a master's degree and received a year of OPT. He was then on H-1 status for over one year. He has never left the U.S. He has returned to our university and is nearing completion of another master's degree.  In the past a student who was out of the U.S. for over five months or held another status for over five months was eligible to apply for another period of OPT. Is this student eligible to apply again?

Not if the level of education is the same as the previous program, according to 8 CFR 214.2(f)(10) states:

…A student may be authorized 12 months of practical training, and becomes eligible for another 12 months of practical training when he or she changes to a higher educational level. 

7) When a student wants to withdraw an OPT application that has already been sent to the CSC, we have the student send a letter requesting the withdrawal. The CSC then withdraws the OPT in SEVIS.  After the CSC withdraws the application in SEVIS, it is not possible for the DSO to add in another period of OPT due to a computer glitch.  Do you think we could cancel the OPT in SEVIS ourselves after the student proves he has sent the withdrawal letter to the CSC, instead of having the CSC do the withdrawal?  It would save a lot of hassle, and dealings with the SEVIS Help Desk.  

If the DSO cancelled the recommended OPT in SEVIS system prior to the adjudication of the file and the withdrawal letter is in the file, the application will be withdrawn.  

If the DSO cancelled the recommended OPT in SEVIS system prior adjudication and the file does not contain the written withdrawal request by the applicant, then the application will be denied.
8) How will the Service Center handle OPT applications in cases where the SEVIS record continues to indicate COS to F-1 pending even though the SVC Center has approved the COS to F-1 months ago but "CLAIMS" has not yet updated the SEVIS record even though a ticket has been issued to expedite the matter?

Adjudicators verify information through CLAIMS system.  It would be great if the applicant would provide a copy of the approval notice for change of status to F-1

9) Student filed OPT application February 2004, completing studies May 9, 2004.  The student needed one more class because she did not pass it for her RN degree.  Her I-20 had expired 05/09/04 but she did not know she did not have a passing grade prior to the expiration date.  A reinstatement was filed and granted June 2, 2004.  After the reinstatement date June 10, 2004 USCIS CSC wrote a letter of denial “no appeal”.  It said “..The student is considered to be maintaining status if he or she is making normal progress toward completing a course of study.”   “the termination reason is otherwise failing to maintain status, failed to apply in a timely manner.  Based on the records, the applicant failed to maintain nonimmigrant F-1 student status.  Question:  Is there some way she can have her OPT since she was granted reinstatement prior to the denial letter?  If so, to what date at this point?

The applicant must submit a “Motion to Reopen or to Reconsider” (MTR) with a proper filing fee of $110.00.  However, MTR must be submitted within 30 days of the decision.
10) What is the current and preferred/correct way of completing the US address on the Form I-765? Using Line 2 or Line 3?

Line #2: The applicant’s current physical address

Line #3: The address where the EAD card will be sent.

11) Does CSC still require copies of ALL previously issued I-20’s for OPT applications?

Yes, if the I-20 is less than one full academic year.

Economic Hardship

1) An Economic Hardship applicant received an RFE saying the statement from the parent “was not accompanied by evidence and not signed by the sponsor.  “The statement must be dated, signed and supported with sufficient evidence”. The reason for the application was the loss of the father’s “private business enterprise” so “forced to close down the business”.  The letter was sent via e-mail in order to receive it in a timely manner, it was dated, but it couldn’t be signed because it was e-mailed.  The e-mail shows the name of the father and the father’s e-mail address and name as the “sender”. Question:  What type of supporting documentation should be furnished for business failures/economy situations? Is Service Center no longer accepting e-mail letters sent by sponsors?  The last sentence appears to ask for the same thing again?

E-mails can be sent by anyone; the letter from the applicant’s sponsor must be dated and signed.  If the reason is for business failure or closure, this must be documented.
Change of Status

1) At the last meeting we discussed that when a change of status from F-1 to H-1B is approved, the CLAIMS system is terminating the student’s record in SEVIS, and requested if there were a way for CLAIMS to not terminate the record?  Your response was that HQ had been notified and was working on it.  Has there been any progress on this issue?

We have not heard from the HQ on this, but the SEVIS help desk may be able to help on individual cases.

2) I have a question for the CSC.  It's actually a problem.  When they process an F-1 to M-1 change of status they are 'terminating' the wrong record. They are terminating the new M-1 record instead of the F-1.  It's happening a lot lately and I am having to do a lot of data fixes with the SEVIS help desk which are very time consuming.  If you need me to send you a couple of examples (SEVIS records) please let me know.   Why this is happening and how it can be corrected?

We need specific cases, the problem may be a data entry issue where the SEVIS numbers are reversed in our CLAIMS data base.

3) I had a student who applied for a change of status from B1/B2 to F1.  After one year nothing had changed on SEVIS regarding his status.  Yet when we followed up through you, we found out that he had been denied in January.  Shouldn't something have changed on SEVIS to indicate this?  

If the SEVIS number was correctly entered in our CLAIMS, the denial should have uploaded into SEVIS.

4) Regarding change of status applications from F-1 OPT to J-1.  Advisors are asking whether the J-1 has to be effective on the date of adjudication, or can it be effective the start date of the DS-2019.  There is a concern that the start date for the DS-2019 might be several months in the future, and how that would be handled in SEVIS. The H-1 is adjudicated on the date of the I-129 so why not the date of the DS-2019?

COS I-539 to J-1 gets a start date of the day of adjudication and the end date is Duration of Status.  The official start date of the status is the start date of the DS-2019, if this date is so far in the future that the current non-immigrant status will have expire then the I-539 will be denied. 

5) Last Fall, an F-2 dependent of one of our F-1 students was admitted to a local college and based on this admission applied for a change of status from F-2 to F-1; the CSC received this application on October 2, 2003.  Given the guidance from DHS at the time was confusing, the college allowed the dependent to enroll after she had filed her COS application with the CSC.  Almost 9 full months have passed and the F-2 dependent's COS application is still pending with the CSC.  Per the latest information provided by the CSC during the NAFSA/CSC Liaison meeting on April 6, we understand that the CSC has been instructed by Headquarters to hold these types of cases in abeyance until new guidance is provided.  We also understand that this case in particular is being held pending this guidance.  How many cases like this are being held pending further guidance and when is this new guidance expected?  If new guidance is not expected anytime soon, how will these cases be resolved?  As you can imagine, there is a lot of anxiety in the dependent community about these applications as many F-2 dependents who gained admission to schools in California and who applied for a COS have now been sitting in limbo for a full academic year.

We have been given a promise of a resolution soon by the HQ, we will have to wait for them.

6) When a change of status is denied (F2 to F1), are there more detailed procedures in place as to how and when to address the motion to reopen and/or appeal? Is there a format? To whom should the letter be addressed? Can the DSO write the letter on behalf of the student?

The motion to re-open is similar to 
a legal brief that addresses the denial and states the reasons why the applicant or the legal representative of the applicant believe the decision was in error.  There is a $110 fee and must be signed by the applicant.

7) Can a student changing from E2 to F1 travel outside of the country while change of status is pending approval?

Departing the United States while a COS is pending will result in denial of the case.

8) At the NAFSA conference during the Service Center update session, we were told that students on an H1B visa who change their status would be denied a change of status if the program “start” date falls outside of the H1B grace period. My question is, when a student changes from an F-1 visa to an M-1 visa, must they start their M-1 program within the 60-day grace period even if the program is not available until outside this grace period? There are many F-1 students who graduate in May or June, but the next available start date is not until August or September. 

Yes, the applicant must be in valid status by the time the start date of the new status.

9) On the same subject but changing from H-1 to F-1, if the H-1 status ends on May 31, and the application for COS to F-1 is submitted May 28, 2004 with a September 1, 2004 start date, you will deny the application because it is more than 30 days prior to the program start date.  I am confused about which regulation applies to this, where the 30 days comes from, and the date from which the 30 day window begins and under what circumstances.

214.2 (f)(5)(i) this is similar to an F-1 student entering 30 days prior to the terms start date. 

10) The adjudicating officers continue to send RFE's for I-134's for I-539's for Change of Status. Why are these being requested when the support comes from outside the U.S. and original bank statements and a letter of support are sent with the I-539's?

Give us the file numbers of these cases and we will review the RFEs.

11) Is it possible to have both F-1 and TPS at the same time? If a student decides not to continue to maintain F-1 status while having TPS (she is on OPT now and is in the process of being admitted back for a graduate degree in the Fall) and we terminate her SEVIS record is she eligible to apply for a COS back to F-1 if her TPS ends?     

I-821 is not considered a non-immigrant change of status application.  However, if the TPS person maintains their F-1 status, if the TPS expires then they may continue in the F-1 status.

Regarding petitions, I-129's, I-140's and the like:

The recent pronouncement about use of denials instead of RFE's creates

uncertainty about what we, the customer, can expect from CSC. It appears

this memo is a step backward and will have a chilling impact on the good

relationship we have had working with CSC adjudicators to solve petition

querys.

1. How is CSC interpreting this memo? What training is or has been done to implement it? Does the impact of the memo increase or decrease an adjudicator's discretion? What can we, as petitioner's, do to lower the probability/possibility of denials?

This is meant to enable the officer to deny cases that are deniable by statute without going 

through the time consuming process of RFEs and so on.  Legitimate petitioners should not notice any change in our procedures.







